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On 27 November 1961 Captain Edward T. Kenny, 
U.S. Navy, assumed the position of the Assistant Judge 
Advocate General for International and Administrative 
Law. He brings to his office a background of varied 
assignments which have helped in preparation for this 
new responsibility. Captain Kenny’s first duties in the 


Judge Advocate General’s Office as a Navy law specialist 
were in the International Law Division. Then, during 
the Korean hostilities, he was Pacific Fleet Legal Officer 
at a time when practical fleet problems involving inter- 
national law demanded daily practical solutions. 

A few years later, when the Joint Staff of the Com- 
mander-in-Chief, Pacific, became a separate Unified 
Command—and the world’s largest—Captain Kenny 
headed up the first joint legal office, staffed by law 
specialists of the Army, Navy and Air Force. 

Upon his assignment as the Staff Legal Officer, Com- 
mander U.S. Naval Activities Italy, Captain Kenny be- 
came involved in a change of problems—from those of 
SEATO to those of CENTO and NATO. In addition to 
the experience inherent in a Naval District-type opera- 
tion in a foreign country, this duty entailed active par- 
ticipation in international relations problems with most 
of the European and Mediterranean sovereignties. 

Captain Kenny has also served in Naval Districts 
stateside, in courts-martial trial and review, and in the 
Administrative Law Division of the Judge Advocate 
General’s Office, more recently as the Director. He was 
also the Assistant Judge Advocate General for Person- 
nel, Reserve and Planning. 

During World War II Captain Kenny was a line 
officer in the Amphibious Force and participated in 
combat operations for three years in the Mediterranean 
and the Pacific areas. 

He holds the A.B. and LL.B. degrees from Fordham 
University. A New Yorker, he engaged in private law 
practice in that city and was a special agent for the 
Federal Bureau of Investigation. 

He is a member of the New York and District of 
Columbia bars and of numerous Federal bars including 
the Court of Military Appeals and the U.S. Supreme 


Court. (Continued on page 12) 
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was possible under the circumstances.” ? 


THE LAW OFFICER under the UCM) 


AUTHORITATIVE COURT OF MILITARY APPEALS CONCEPT 





Tus LEGISLATIVE BACKGROUND of the 


Uniform Code of Military Justice makes clear 
beyond doubt the intent of the Congress to cast 
the law officer of a general court-martial in the 
‘image of a judge to all material intents and 
purposes. Professor E. M. Morgan, Chairman 


"of the Secretary of Defense’s Committee, whose 


efforts resulted in the passage of the Code, 
stated in response to Congressional Committee 
‘inquiry into the place of the law officer: “Well, 
the fundamental notion was that the law officer 
jought to be as near like a civilian judge as it 
Sim- 
ilar expressions may be found throughout House 


and Senate hearings and reports on the Uniform 
Code of Military Justice.” 


Repeated reference 
is made in these sources to the necessity for 
professional legal training on the part of the 
law officer: this requirement was adopted.® 
The necessity for strengthening the law officer’s 
/power and position in order that he might be 
‘able to make independent decisions on legal 





issues free from possible influence by court 


‘members senior to or more influentially placed 
than he was emphasized time and again.‘ There 
}can be no doubt of the nature of Congressional 
jintent as to the function and authority of the 


law officer within the organization and opera- 
i tion of a court-martial. The position of the 
‘law officer under the Code with respect to a 
court-martial is closely analogous to that of the 


*Captain Edmund J. Bodziak, U.S. Navy, is currently the Chairman 
| of Board of Review Number One in the Office of the Judge Advocate 

General, where earlier he was Director of the Military Justice Divi- 
\ sion. Among his assignments have been District Legal Officer for the 

Eighth and Tenth Naval Districts. Captain Bodziak holds the A.B. 

degree from Temple University. He was awarded the LL.B. degree 
| summa cum laude from Temple University Law School where he was 
/ an editor of the law review. Captain Bodziak is a member of the 

Pennsylvania Bar and of several Federal bars, including the Court 

of Military Appeals. He is a member of the Judge Advocates’ 
| Association, the Federal Bar Association and the American Bar 
Association, 





1. Index and Legislative History, Uniform Code of Military Justice, 
Judge Advocate General, U.S. Navy, U.S. Government Printing 
Office, Washington: 1950 at p. 607. [House Hearings, Committee 

on Armed Services] 

2. Index and Legislative History, Op. cit. supra, p. 1153 [House 
Hearings]; pp. 40, 57, 287, 295 [Senate Hearings]; p. 6 Senate 
A Report. 
3. Article 26, UCMJ; Title 10, USC Sec. 826. 
| 4. Index and Legislative History, Op. cit. supra, pp. 671-3 [House 
4 Hearings]. 
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By CAPT EDMUND J. BODZIAK, USN* 


judge in the criminal law administration of the 
civilian community. He is the final arbiter at 
the trial level as to questions of law, and the 
court’s advisor and director in affairs having to 
do with legal rules or standards and their appli- 
cation.® 

Numerous articles have been published by the 
three services dealing with various aspects of 
the law officer’s duties and responsibilities. 
And not a few have appeared in the JAG Jour- 
nal. The purpose of this article is not to deal 
with any specific area of responsibility of the 
law officer but rather to point up and re-empha- 
size the “judge” concept of the law officer, which 
concept was conceived by Congress in enacting 
the Uniform Code of Military Justice and the 
unremitting and assiduous determination of the 
United States Court of Military Appeals to nur- 
ture and develop this concept at every oppor- 
tunity. 

The Code itself does not give us much assist- 
ance in our effort to define or present the “law 
officer” as an entity. Article I of the Code de- 
fines a “law officer” as an official of a general 
court-martial detailed in accordance with Arti- 
cle 26. The latter Article prescribes certain 
qualifications for a law officer and prescribes 
for his disqualification to act as a law officer 
under certain circumstances. Article 51 in 
broad terms requires the law officer to instruct 
the court on the elements of the offense and to 
charge the court as to the presumption of in- 
nocence, reasonable doubt, degree of guilt, and 
burden of proof. The Manual for Courts- 
Martial, 1951, more specifically attempts to out- 
line the various duties and responsibilities of the 
law officer.” Article 51 of the Code also pro- 
vides that the law officer of a general court- 
martial shall rule upon interlocutory questions, 
other than challenge, arising during the proceed- 
ings ; and further, that any such ruling made by 
the law officer of a general court-martial upon 
any interlocutory question other than a motion 
for a finding of not guilty, or the question of 
accused’s sanity, shall be final and shall con- 
stitute the ruling of the court. The area of 
authority would appear to be stated in very 


5. U.S. v. Berry, 1 USCMA 235, 2 CMR 141. 

6. JAG JOURNAL INDEX, 1947-1956, pp. 11, 13. 
7. MCM, 1951, para. 39. 

8. 10 USC Sec. 851. 








clear and unambiguous language, but in practice 
it becomes only too clear that exercise of the au- 
thority conferred upon the law officer, at times, 
is not fully understood by those concerned. The 
situations, of course, are exceptional but it is 
these very exceptional situations which breath 
real life into the concept of “judge” as under- 
stood in the civilian community. There is not 
the slightest doubt that on the whole, over the 
period of the last ten years, the uniformed- 
lawyer has acquitted himself with distinction in 
the administration and operation of the Uniform 
Code of Military Justice, particularly in the area 
of the law officer and the discharge of the duties 
and responsibilities of that office. The purpose 
is not to compare or weigh precisely who, 
whether individually or collectively, contributed 
more heavily to the development of the concept 
of the law officer, but rather to set forth for the 
record the instances of judicial interpretation 
of the unusual and exceptional situations which 
have come before the United States Court of 
Military Appeals and to note their impact upon 
the development and evolution of the law officer 
as an Official of the general court-martial under 
the Code. 

Concrete evidence of the earnest concern of 
the Court of Military Appeals for the contin- 
uing development and growth of the “judge” 
concept of the law officer is the following rec- 
ommendation contained in the annual report of 
the Court for calendar year 1959: ° 

8. (a) The law officer program initiated voluntarily 

by the Department of the Army, . . . should be estab- 

lished by law in each of the other services. Under 
this program specially selected senior officers deemed 
best qualified by maturity, temperament, training and 
experience to perform judicial functions, are desig- 
nated by the Judge Advocate General as judicial offi- 
cers. Their sole duty is to serve as law officers of 
general courts-martial. They are assigned to Judi- 
cial Areas or Circuits and remain under departmental 
command and operational control. The removal of 
the judicial officers from the command of the conven- 
ing authorities will necessarily result in a greater 
degree of judicial independence, and the limitation of 
their duties will inevitably result in the necessary 

judicial acumen for performance in the image of a 

Federal Judge. 

(b) If the law officers are placed in this independent 

position, then, and only then, other responsibilities 

more consistent with those reposed upon Federal 

Judges may wisely be vested in them. These should 

include: 

(1) Authority to preside over the trial of an ac- 
cused by general court-martial in a “jury-waived” 
session, provided the accused, upon the advice of 





9. Annual Report of the United States Court of Military Appeals 
for 1959. 





counsel requests it; ; 

(2) Authority to pass on, with finality, all chal. | 
lenges (article 41(a)) and all interlocutory questions 
including motions for findings of not guilty and those 
pertaining to the accused’s sanity (article 51(b)), 

(3) The sentencing power and the power to punish 
for contempts (articles 51(a) and 48, respectively) 
now vested in the members, should be transferred to 
the law officer. 


THE LAW OFFICER program referred to 
above was initiated by the Department of the 
Army on 1 January 1958 in two pilot areas and | 

has demonstrated that specialization by law of- | 
ficers has resulted in a higher standard of per- 
formance, fewer errors, and less reversals by | 
appellate agencies..° When Mr. Jackson, the © 
then Assistant Secretary of the Navy, heard | 
about the Army program he asked the Navy | 
JAG why the Navy didn’t have a similar pro- | 
gram. Following the report of a study con-} 
ducted by JAG on the percentage of law officer 
error“ in the Navy, the Secretary of the Navy | 
established a pilot law officer program ” similar | 
to the one now in effect in the Army. Effective | 
3 January 1961 two Judiciary Units were acti- | 
vated and the officers assigned to these units are | 
under the management control of the Judge | 
Advocate General. The purpose of the pro- 
gram is to develop a hard core of Law Officers | 
who, by devoting their full time and energies to 
their task, will develop a high degree of expert- | 
ness not otherwise available. A similar pro- 
gram was inaugurated by the Commandant of 
the Marine Corps during the latter part of 
1960.*% The law officer program and the rec- 
ommendation for increased powers for the law | 
officer mentioned in the 1959 annual report was 
again favorably endorsed by the Court of Mili- | 
tary Appeals in its report for calendar year 
1960.** 

With the foregoing as background a review of 
some of the more important cases decided by the 
Court of Military Appeals might be in order. | 
In an Army case tried under the 1949 Manual 
for Courts-Martial the president of a general 
court-martial decided several issues which | 
should have been submitted to the law member.* 
Although the case was tried under the Articles 


10. Annual Report of the Judge Advocate General of the Army for j 
1958. 

11. Annual Report of the Judge Advocate General of the Navy for 
1959. 

12. SECNAV NOTICE 5450 of 6 December 1960; Annual Report of | 
the Judge Advocate General of the Navy for 1960. 
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13. Annual Report of the Judge Advocate General of the Navy for 
1960. , 
14, Annual Report of the United States Court of Military Appeals | 
for 1960. k 
15. U.S. v. Berry, 1 USCMA 235, 2 CMR 141. a 
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of War as amended and the 1949 Army Manual 
for Courts-Martial, the Court of Military Ap- 
peals was quick to draw an analogy between the 
law member and the “law officer” under the Uni- 
form Code of Military Justice. Accepting the 
essential resemblance of the law member under 
the Articles of War to the law officer under the 
Code, the Court observed: 


There can also be no doubt of the nature of Congres- 
sional intent as to the function and authority of both 
within the organization and operation of a court- 
martial. We are equally without uncertainty as to 
the presence of serious inconsistency between these 
conceptions and the conduct of the law member in the 
case at bar. If the president of a general court- 
martial—freely selected as he is by the convening au- 
thority, possibly more concerned with military dis- 
cipline than with law administration, and almost 
certainly less well informed within the latter sphere 
under ordinary circumstances—is able to usurp the 
judgelike functions of the law member, then, we are 
much afraid, at least one barrier interposed by Con- 
gress in the path of what has been popularly char- 
acterized as “command influence” has been weakened, 
if not removed. 

We recognize, of course, that, on occasion through in- 
advertence or momentary indecision, a law member 
or law officer may fail to rule promptly on an issue 
before him. We have observed instances of this sort 
in which the president has stepped into the breach 
and acted. Isolated and minor examples of this na- 
ture do not concern us greatly. In the instant case, 
however, petitioner was denied, not once but re- 
peatedly, the right to have the court-martial’s counter- 
part of the judge rule on issues raised by his counsel 
and presenting substantial questions of law. Weneed 
not decide whether the law member deliberately failed 
to carry out the responsibilities entrusted to him, or 
whether he was intimidated into action by an aggres- 
sive president. The record of trial helps us but little 
on this question; the fixing of blame is not our purpose 
here; and the matter is of little moment in any event. 
Whatever the explanation, the record discloses an in- 
herently and generally prejudicial disregard for an 
important segment of the procedures deemed necessary 
by Congress in the establishment of a scheme of mili- 
tary law administration more nearly in accord with 
the American system of criminal justice. To condone 
the practices reflected in this record would be to invite 
subversion of what we cannot escape regarding as an 
overriding policy of vital import—a “critical and basic 
norm operative in the area” of military justice. 


IN THE AREA of ruling on the admissibility 
of evidence the law officer must exercise caution 
and should avoid hasty rulings which not infre- 
quently only result in prejudicial error. Arbi- 
trary action in overruling an objection and re- 
fusing to permit a statement of the grounds for 
such objection usually results in an uninformed 
ruling and generally deprives appellate author- 
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ities of a proper record upon which to assess 
the correctness of the law officer’s action. 
While the law officer’s ruling is not lightly to be 
disregarded, if it is incorrect as a matter of law, 
an appellate tribunal is not bound by it.¢ And 
although it is advisable to receive a statement of 
reasons in support of an objection from counsel 
the law officer is not required to give reasons in 
support of his ruling. Failure or refusal to 
provide an explanation for a ruling cannot be 
regarded as an indication of arbitrary or capri- 
cious action. Furthermore the law officer can 
go beyond ruling on the admissibility of evidence 
and ask questions to clear up uncertainties in 
the evidence or to develop further the facts for 
the better understanding of the court members. 
However, he cannot lay aside impartiality and 
become an advocate for one side or the other.” 

In another area involving determination by 
the law officer of interlocutory questions, the 
Court of Military Appeals has recognized in the 
law officer a broad discretion in the manner in 
which he conducts the proceedings, and any pro- 
cedure which expedites the trial is proper, as for 
example where the law officer holds out-of-court 
hearings and hears evidence in support of inter- 
locutory questions prior to trial. However, 
there is this caveat, he should be careful not to 
rule on questions which are to be subsequently 
determined by the court.7® 

The case of United States v. Duncan ™ pre- 
sents an unusual court setting which it is hoped 
will not arise again in the administration and 
operation of the present court-martial system 
under the Code. After a plea of guilty to cer- 
tain offenses one of the members of the court 
sought to inquire as to whether certain partici- 
pants in the transaction were in uniform. The 
law officer ruled that the question was immate- 
rial in view of the plea of guilty. However, he 
explained that the information could be elicited 
after the findings. After the findings trial 
counsel called a military policeman to satisfy 
the court member’s curiosity about the uni- 
forms. Trial counsel proceeded far enough to 
show the apparel of the participants, when the 
defense counsel objected on the grounds that the 
accused had admitted to the offenses and the tes- 
timony, was irrelevant. Trial counsel then an- 
nounced he had no further questions, but the 
court member was not satisfied. He thereupon 
asked the witness whether the accused was 
drunk. The witness replied in the affirmative, 


16. U.S. v. Brown, 10 USCMA 482, 28 CMR 48. 

17. U.S. v. Bishop, 11 USCMA 117, 28 CMR 341; U.S. v. Weaver, 9 
USCMA 13, 25 CMR 275. 

18. U.S. v. Richardson, 1 USCMA 558, 4 CMR 150. 

19. U.S. v. Duncan, 9 USCMA 465, 26 CMR 245. 











but the law officer ordered the evidence stricken 
on the ground that a proper foundation had not 
been shown. Neither defense counsel nor trial 
counsel objected to the ruling, but the court 
member was not satisfied, for he sought to argue 
with the law officer. After a short dialogue, the 
member was informed that the matter had been 
ruled upon and the ruling was final. The mem- 
ber exhibited his irritation with the law officer 
by stating, “Well, that’s great.” In an opinion 
by George W. Latimer, Judge, the Court made 
the following observation on this incident: 


Before proceeding with our discussion on the merits 
of the appeal, we believe it apropos to make a short 
comment about the conduct of the court member. It 
is long past the time when members of courts-martial 
should seek to use their official position or rank to 
argue with and belittle the rulings of law officers. 
They must accept the fact that the law officer is the 
judge of a military court and he rules on questions of 
law and other interlocutory questions. Members of 
courts are not monitors of his rulings. Their duty is 
to determine the guilt or innocence of the accused, and 
they should not depart from that role. If factual sit- 
uations are underdeveloped or unclear, they are en- 
titled to ask clarifying questions. However, there 
are proper means by which this may be done and, 
except in those instances where the Code gives the 
court the right to overturn a law officer’s rulings, court 
members must accept rulings of law from the “judge” 
and not become piqued at his decisions. Caustic com- 
ments neither add to the dignity of the court mem- 
bers nor the atmosphere of the courtroom drama. In 
this instance, the record indicates that the member 
stepped out of character, but fortunately the law 
officer exercised his judicial powers well. 


While the law officer in the Duncan case, 
supra, “‘exercised his judicial powers well,” this 
unfortunately is not the case in every trial pre- 
sided over by a law officer. In United States v. 
Walters,” in the course of the trial, the accused’s 
civilian attorney intimated that he might wish to 
present certain evidence “after the supper 
hour.” The law officer then informed him that 
he was presumptuous in presuming that they 
were going toeat. Later, the law officer pointed 
out to the court members that it might not be 
a bad idea if the defense counsel were to return 
to law school. It also appears that the law offi- 
cer held a conference with the trial counsel out 
of the presence of defense counsel shortly after 
trial opened and further that during two re- 
cesses he was closeted with the members of the 
court. The Court of Military Appeals, in an 
opinicn by the late Paul W. Brosman, Judge, 
made the following observations on the conduct 
of the law officer: 


. In addition to the specific prohibitions, set forth 
in the Manual for Courts-Martial and in the Uniform 
Code, there exist certain basic principles which under. | 
lie the conduct of trials by court-martial—or any other 
sort of tribunal. Not the least of these is that the | 
court’s actions and deliberations must not only be 
untainted, but must also avoid the very appearance of 
impurity. Cf. United States v. Johnson, 318 US 189, 
87 L ed 704, 63 S Ct 549; United States v. Atkinson, 
297 US 157, 80 L ed 555, 56 S Ct 391; Ryan v. United 
States, supra. When such an unhappy appearance is |) 
present, proper judicial administration often requires | 
reversive action. F 
We need not—and do not—question the motives of the 
law officer who functions at the trial of the case before | 
us. The point is that he sadly neglected appearances, | 
The Uniform Code purports to set the law officer apart 
from court members—much as a judge is set apart 
from the jury. Admittedly, this segregation is diffi- 
cult to maintain at times in the military milieu, since 
law officer, court members, and trial personnel may be (| 
thrown together—occasionally but necessarily—in the | 
performance of essential: military duties quite unre- | 
lated to the trial of the case. This Court—one may | 
be sure—is fully aware of these necessities. Cf. 
United States v. Adamiak, 4 USCMA 412, 15 CMR 412. 
Yet we do not feel required to sanction close camara- | 
derie between trial personnel and members of the | 
court when nothing in their military duties demands 
the development of such a relationship during trial. 
Although there be no express rule in the Manual—or 
elsewhere in the traditional sources of military law— 
dealing with conduct during a recess, a law officer 


FR sis ee) oe 





Beek eS ea Ae 


must exercise sound discretion in the avoidance of | 





behavior at such times inconsistent with the proper | 
and dignified operation of courts-martial, or with gen- 


eral confidence in their integrity. Accordingly, we | 


consider that, in the instant case, the law officer’s be- 
havior during the two recesses constituted error. 


. A law officer must not forget that sound prin- 


ciples of judicial administration demand that he avoid | 


undue controversy with other participants in the trial, 
and the Manual states that “he should not depart 
from the role of an impartial judge, or assume the 
role of a partisan advocate.” Paragraphs 38b(3), 
73c(1). Also, he should foresee that excessive par- 
ticipation in controversies with counsel will inescap- 
ably give rise to claims of bias, to challenges for 
cause, or to contentions that his interference with 
counsel hindered their representation of the accused. 


A FURTHER STRENGTHENING of the 
authority of the law officer is to be seen in the 
decision of the Court of Military Appeals in the 


case of United States v. Johnpier involving | 


the application of paragraph 55 of the Manual. 
This paragraph provides for the suspension of 
the trial in order to obtain the views of the con- 
vening authority in situations where it becomes 
manifest, in the course of a trial, that the evi- 
dence as to any specification is not legally suffi- 





20. U.S. v. Walters, 4 USCMA, 617, 16 CMR 191. 


21. U.S. v. Johnpier, 12 USCMA 90, 30 CMR 90. 
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cient to support a finding of guilty thereof or of 
any lesser included offense, but that there is 
substantial evidence tending to prove that the 
accused is guilty of some other offense not al- 
leged in any specification before the court. It 
appears that the trial counsel, in the course of 
the trial, made application to the law officer for 
permission to refer the problem of the nature 
of the guilt of the accused to the convening au- 
thority for his views and instructions. Before 
granting trial counsel’s motion, the law officer 
expressed an opinion which would indicate that 
the evidence then before the court would not 
support the specification then before the court 
but rather would support another offense. The 
convening authority directed the court to pro- 
ceed with the trial—which would indicate that 
the convening authority was of the opinion that 
the charge was properly drawn. Upon recon- 
vening the law officer pointed this out to the 
court and also referred to the fact that in the 
course of examining the prosecution witness tes- 
timony was elicited indicating that the witness 
had been tried and convicted of an offense aris- 
ing out of the same transaction then under trial. 
For these reasons, rather than ask the court to 
put these considerations out of their minds in 
determining the guilt or innocence of the ac- 
cused, he declared a mistrial. A second trial 
was held before a new court and a new law 
officer. 

Upon the second trial, defense counsel moved 
to dismiss the charge on the ground of double 
jeopardy in that the law officer improperly ter- 
minated the first trial by declaring a mistrial; 
that it was an abuse of discretion to so end the 
first trial. The Court of Military Appeals held 
that the law officer did not abuse his discretion 
in declaring a mistrial and made the following 
comment on the provisions of paragraph 55 of 
the Manual: 


. . » However, suspension of the proceedings under 
paragraph 55 of the Manual is too important a mat- 
ter to be passed over without comment. In United 
States v. Turkali, 6 USCMA 340, 20 C.M.R. 56, the 
concurring opinion alluded to some of the dangers in- 
herent in the procedure. It was pointed out that the 
procedure is “one-sided” and, therefore, unfair, in that 
it gives the Government a preliminary “advisory 
opinion” on the court’s attitude toward the evidence. 
This case confirms the present-day inappropriateness 
of the procedure, and gives substance to the idea that 
it tends te make the law officer a “mere figurehead” 
in the trial. 


Appellate defense counsel contend that since the pro- 
cedure of suspension is sanctioned by the Manual and 
by the decision of the majority of this Court in the 
Turkali case, there was no possible justification for 
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the law officer’s conclusion that his authority was 
undermined by the convening authority’s direction to 
continue the trial. There are, however, “nuances” 
in the atmosphere of a trial which cannot be fully 
depicted in the cold pages of the record of trial. 
United States v. Gori, 282 F2d 43 (CA2d Cir.) (1960). 
One of the nuances in this case indicates rather clearly 
that the law officer was convinced the convening au- 
thority’s direction seriously compromised his position 
as the judge of the court, and gave rise to sub- 
stantial doubt whether the court-martial would re- 
main uninfluenced by the apparent “victory” of the 
convening authority on a point of law. Cf. United 
States v. Knudson, 4 USCMA 587,16 CMR161. The 
pages of the record confirm his feeling. Also, the 
law officer was a member of the Field Judiciary Divi- 
sion, and a stranger to the command which convened 
the court. It is not at all fanciful to imagine that, 
as the situation developed, he lost not only “face,” 
but also control over the court. We have no diffi- 
culty, therefore, in concluding that on this ground, 
too, the declaration of a mistrial was justifiable. 
Moreover, we are convinced that the paragraph 55 
procedure for suspension of trial in order to obtain 
the views of the convening authority is both archaic 
and injudicious. It is contrary to the express lan- 
guage of Article 51, and violates the spirit of the 
Uniform Code and the purposes for which it was en- 
acted. Accordingly, the contrary view set out in 
United States v. Turkali, supra, is overruled. 


Where the court is in session, the law officer 
is the proper person to rule on an application 
for a continuance and his ruling is not subject 
to review until the trial has been completed; 
and then only if the ruling was prejudicial to 
the accused. Thus, in United States v. Knud- 
son 22 the accused applied to the law officer for 
a continuance which was granted. Thereafter, 
the convening authority directed that the trial 
resume, and the law officer acquiesced. The 
Court of Military Appeals held that, in yielding 
to the pressure of the convening authority and 
ordering the trial to proceed, the law officer ab- 
dicated his powers to the convening authority 
creating an illegal interference with the law of- 
ficer in the exercise of his judicial functions. 
To quote from the opinion of the Chief Judge: 

Having no power to review the law officer’s grant of 

a continuance, the convening authority should not 

inject himself into the proceedings. However honest 

may be his belief that he possesses the power, he can- 
not substitute his judgment for that of the law officer. 

He can refer the charges to trial, and, if he wishes, 

he can in a proper case dissolve the court or change 

its personnel. However, none of these rights give 
him the power to control the law officer in the exer- 
cise of his statutory duties. 


In emphasizing the judicial nature of the 
functions of the law officer, the Court of Mili- 
22. U.S. v. Knudson, 4 USCMA 587, 16 CMR 161. 











tary Appeals has on various occasions criticized 
the conduct of a law officer. This type of con- 
structive guidance from the Court can only serve 
to bring the image of the law officer into proper 
focus, which image in time, experience, and ma- 
turity, will evolve as that of a Federal judge. 
Without going into more detailed analysis some 
of the cases not otherwise referred to herein are 
listed for ready reference.** However, before 
concluding this article attention is invited to one 
of the most recent cases before the Court of Mil- 
itary Appeals. While the treatment of the law 
officer would appear to be harsh, nevertheless 
the lesson to be learned from the case is well 
worth the rather critical appraisal of the situa- 
tion by the Court. The case to which reference 
is made is United States v. Cole. 

In the Cole case, the accused was found guilty 
of rape and burglary with intent to commit rape 
in violation of the Code, Articles 120 and 129, 
respectively. He was sentenced to dishonor- 
able discharge, total forfeitures, confinement at 
hard labor for five years, and reduction in grade. 
Upon accused’s petition the U.S. Court of Mili- 
tary Appeals granted the petition in order to re- 
solve the numerous issues which revolved 
around the testimony and conduct of the prin- 
cipal prosecution witness and the rulings of the 
law officer in connection therewith. 

Briefly stated, the evidence purports to estab- 
lish that the accused, for the purpose of “get- 
ting some sex,” chose the home of the victim at 
random, forced open a window screen, surrep- 
titiously entered, and finding the victim in bed, 
forced her to submit to an act of sexual inter- 
course. Thereafter, he fled but was soon appre- 
hended. At the trial the victim, on direct ex- 
amination, depicted the occurrence of the crimes 
charged in clear and unmistakable terms. 
Upon its completion, the defense embarked upon 
a searching cross-examination in which it sought 
to establish that the witness had embellished 
her testimony; to determine whether the ac- 
cused had threatened the victim with a knife; 
whether the victim had consented to his actions; 
the victim’s marital difficulties, and her pre- 
vious immoral conduct. The witness was not 
responsive to the cross-examination but rather 
abusive toward the accused. She further re- 
fused to answer any questions concerning her 
marriage or any of her boy friends. After a 


23. U.S. v. Kennedy, 8 USCMA 251, 24 CMR 61; U.S. v. Ivory, 9 
USCMA 516, 26 CMR 296; U.S. v. Jones, 7 USCMA 623, 23 CMR 
87; U.S. v. Mortensen, 8 USCMA 233, 24 CMR 43; U.S. v. Bal- 
lard, 8 USCMA 561, 25 CMR 65; U.S. v. Shaffer, 2 USCMA 75, 
6 CMR 75; U.S. v. Young, 10 USCMA 249, 27 CMR 323; U.S. v. 
Solak, 10 USCMA 440, 28 CMR 6; U.S. v. Law, 10 USCMA 573, 
28 CMR 139. 

24. U.S. v. Cole, 12 USCMA 430, 31 CMR 16. 





recess, the law officer warned the witness against | 


a recurrence. 
ing that the witness did not have to answer 


Thereafter, after making a rul- | 


any question which would tend either to incrim- | 


inate or degrade her, which ruling was subse- 
quently modified, the witness simply refused to 
permit any inquiry into her previous conduct on 
the basis that such matters were personal. 
She declined to claim any right against self- 
incrimination. 


eo asia 


The ensuing proceedings consisted of a se- | 
ries of controversies between the witness, the | 


law officer, and counsel over whether she would 
submit to cross-examination. Despite repeated 
admonitions and warnings, the prosecutrix re- 
fused to cooperate. An out-of-court hearing 


er 


PERRET 


followed in which the law officer indicated that © 
he had been extremely lenient with the witness © 


and now intended to refer the matter to the 
convening authority for direction in the prem- 
ises. After several more attempts to move the 


witness to change her attitude, defense counsel © 


moved that her testimony be stricken in view 
of her “constant refusal . . . to answer.” 
law officer denied the motion and once again 
stated his intention to refer the matter to the 
convening authority. <A last attempt to com- 
plete her cross-examination ended in failure. 
Defense counsel renewed his motion but the law 
officer refused to grant it and referred the case 
to the convening authority for instructions. 
The convening authority directed the trial to 
proceed on the ground that the victim had tes- 
tified on direct examination about the incident 
and was cross-examined concerning the inci- 
dent; that she had denied consent; that al- 
though the questions about which she was 
refusing to testify dealt with her character, 
credibility, and consent, on which issues the de- 
fense was entitled to rebut, that for those “rea- 
sons the trial was not invalidated and could 
proceed.” 


The trial resumed and ultimately the witness | 
reappeared and responded to many of the de- | 


fense inquiries. 


In ruling on the action of the law officer the | 


Court of Military Appeals bypassed the question 
whether the accused was denied the right of a 
full and complete cross-examination of the ma- 
jor witness for the prosecution, particularly in 


view of her ultimate reappearance and response | 


to many defense inquiries, nor did it concern 
itself with the effect of her unwarranted out- 
bursts in the presence of the members of the 
court-martial. As to the referral of the matter 
to the convening authority for instructions the 

(Continued on page 15) 
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SURVEY OF CIVIL SERVICE RETIREMENT 





IN OUR AGRICULTURAL economy of the 
19th Century the achievement of individual fi- 
nancial security in advanced age was the task 
primarily of the family unit. Children, for the 
most part, accepted the social obligation to care 
for their parents. Today, however, in our indus- 
trial economy children and family are often un- 
able or unmotivated to assume this obligation. 
Moreover, those in advanced years treasure the 
independence that accompanies economic self- 
sufficiency. It has become necessary to the 
maintenance of economic individuality, there- 
fore, that individuals earn enough during their 
productive years not only to meet current living 
costs, but to carry them through the increasingly 
more numerous years in retirement. 

Various solutions, public and private, are 
being utilized to meet the need for economic 
security in retirement. Among those solutions 
forging to the front of this effort are the 
formal or institutionalized retirement systems. 
Chief among these in breadth of coverage is the 
Social Security system of Old Age and Survivors 
Insurance. Paralleling this system in breadth 
of coverage are the increasingly important pri- 
vate retirement plans for employees which are 
maintained by American business and industry 
and which now include over 20,000,000 em- 
ployees and $45 billion in assets. Two 
other solutions to the problem of economic 
security in retirement find the Government in 
the role of employer : the Civil Service and Mili- 
tary Retirement systems. 

In July, 1961, the JAG JOURNAL carried an 
outline of the more important features of the 
Military Retirement System. The present ar- 
ticle is designed to perform a similar survey 
with respect to the Civil Service Retirement 
System. 

The expert will be familiar with much of the 
information presented. The layman who 
wishes to delve further will have to resort to 
other sources for the concrete details. Among 
the more useful and recent sources are: RE- 
TIREMENT FROM THE ARMED FORCES, by a com- 
mittee of Retired Army, Navy and Air Force 
Officers, 1st Ed. 1957; RETIREMENT POLICY FOR 
FEDERAL PERSONNEL (Senate Document No. 89, 


83d Cong., 2d Sess.—““The Kaplan Report”) ;. 


and YOUR RETIREMENT SYSTEM, a pamphlet re- 
vised periodically by the U.S. Civil Service Com- 
mission. This list is by no means exhaustive of 
the sources, both general and specialized, which 
are available on the subject. 
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I. ORIGIN AND DEVELOPMENT 
CIVIL SERVICE 


The original Civil Service Retirement Act was 
enacted on 22 May 1920. It has been changed 
90 times since its inception. There have 
been six major amendments to the retirement 
act. (Acts of 3 July 1926, 29 May 1930, 4 Au- 
gust 1939, 24 January 1942, 28 February 1948, 
and 31 July 1956.) The 1930 legislation con- 
stituted a complete reenactment of the retire- 
ment law, and there has been none since. 
Hence, the present Civil Service retirement 
system is founded upon the Civil Service Re- 
tirement Act of 1930, as amended. (5 USC 
2251-2267.) 


II. SOURCE OF FUNDS 


CIVIL SERVICE RETIREMENT SYSTEM 


The Civil Service Retirement System has 
always been contributory. Currently, em- 
ployees contribute 64% of their basic salary 
to the retirement fund. The original Retire- 
ment Act of 1920 provided for a contribution 
of 214% of basic salary. Employees may make 
additional deposits to cover past non-contribu- 
tory service, and they also may make additional 
voluntary contributions to provide a larger 
annuity. 


Early Congressional hearings concerning re- 
tirement indicated differences of opinion as to 
the proper method of financing the Civil Service 
Retirement System. Some thought it should be 
non-contributory, and a few thought that em- 
ployees should bear the entire cost. The 
majority felt that the employees and the Gov- 
ernment should contribute jointly. The Act 
was vague concerning the Government’s obli- 
gation. In 1929 it made the first appropriation 
for the retirement fund, and appropriations 
have been made each year until 1956. Approxi- 
mately $3.00 have been contributed directly 
by the Government in this manner for each $4.00 
contributed from their salaries by the 
employees. 


The Civil Service Retirement Act Amend- 
ments of 1956 require for the first time that 
the employing agency or department contribute 
an amount equal to the contribution of each 
employee to the retirement fund. Hence, the 
Civil Service retirement fund is composed of 
pre-1956 appropriations, post 1956 agency con- 








tributions (appropriations also), employee con- 
tributions, interest earned on money in the fund, 
and gifts. 


A single appropriation pays the retirement bill 
for the military services. Of course, in general, 
all retired pay, whether for military service or 
Civil Service, derives from taxes and the federal 
treasury: it is only the route it takes to its 
final objective that differs. 


III. VOLUNTARY RETIREMENT 


An employee is eligible for “optional retire- 
ment” (voluntary) upon meeting the following 
minimum combinations of age and service: 


1. Age 62 with 5 years of service. 

2. Age 60 with 30 years of service. 

3. Between ages 55 and 60 with 30 years of service, 
but on a reduced annuity. 


It should be noted that employees whose duties 
are hazardous and consist primarily of the in- 
vestigation, apprehension or detention of crim- 
inals may voluntary retire, after agency and 
commission approval, on full annuity at age 50 
if they have 20 years of such service. This is 
the only civil service category in which 20 years 
establishes eligibility for retirement with full 
benefits. 


IV. INVOLUNTARY RETIREMENT OR 
SEPARATION 

Age. 

Any employee who has served 15 years is auto- 
matically separated for age retirement at age 
70, unless he is continued by Executive Order or 
by the Civil Service Commission. If an em- 
ployee does not have 15 years of service when 
he reaches age 70, he may remain in Federal 
employment until he completes the 15 years’ 
service requirement. 

25 year discontinued service retirement. 
Civil Service employees of any age who are sep- 
arated from the service after 25 years of service 
through no fault of their own (as by reduction 
in force, abolishment of position, or liquidation 
of an office or agency) receive an annuity re- 
duced by 1% per year for each year the employee 
is under the age of 60 but not under age 55. 
If he is under 55 the amount of his annuity is 
reduced by 2% per year. The annuity begins 
immediately after his separation. 

20 year discontinued service retirement. 
Employees age 50 or above with 20 years of 
creditable service who are separated through 
no fault of their own (as above) receive an 
annuity reduced by 1% per year for each year 
the employee is under age 60 and 2% for each 


year he is under 55. The annuity begins to be 
paid immediately after his separation. 

Deferred retirement. 

Civil Service employees under 62 years of age 
with over 5 years of service who are transferred 
or separated from the Civil Service even though 
by resignation or removal for cause (except per- 
suant to the Hiss Act) receive an annuity which 
begins at age 62. 

Employees who are separated from the Civil 
Service after 5 years of civilian service and who 
are not eligible for retirement under the 15 years 
service and age 62 provision or the 30 year serv- 
ice and age 60 provision and who are not 
separated or transferred to Government service 
outside the Civil Service Retirement Act, re- 
ceive an annuity to begin at age 62 in the regular 
amount. 

Employees with less than 5 years of Civil 
Service receive, upon separation, a lump sum 
refund of their contributions to the Civil 
Service Retirement Fund plus interest thereon, 
upon application therefor. 

In most cases of separation the employees, in 
general, have the option to elect return of con- 
tribution or deferred annuities which have been 
earned, under one of the foregoing provisions. 


V. RETIREMENT PAY—NON DISABILITY 


The amount of an employee’s annuity de- 
pends primarily upon his length of service and 
his “high-five” average salary. These two items 
are used in a formula which produces the em- 
ployee’s basic annuity. The basic annuity 
obtained by using the formula may then be re- 
duced or increased for various reasons. There 
is no limit to the length of service which may 
be credited but retired pay cannot exceed 80% 
of the “high-five” average. Most military serv- 
ice is creditable as years of service together 
with civilian service. The “high-five” average 
salary is the highest salary obtainable by aver- 
aging the rate of basic salary in effect during 
any five consecutive years of service, with each 
rate weighted by the time it was in effect. Mili- 
tary pay may not be used in figuring the “high- 
five” average salary. 

The general formula for obtaining the basic 
annuity is as follows. 

1.1%% of the “high-five” average salary times 5 

years of service, plus 

2. 1% % of the “high-five” average salary times years 

of service over 5 and up to 10 years, plus 

3. 2% of the “high-five” average salary times years 

of service over 10. 

The result is the basic annuity. Here is an ex- 
ample of how the formula would be applied to 
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an employee with 30 years service at a “high- 
five” average salary of $6,000: 














1. Take 142% of $6,000 (or $90.00) times five years 

equals $450; 

2. Add 1% % of $6,000 (or $105.00) times five years 

equals $525; 

3. Add 2% of $6,000 (or $120.00) times 20 years 

equals $2,404; 

4, Basie annual annuity is $3,375. 

Instead of taking the 114%, or 1834,%, and 2% 
of the “high-five” average salary used in the 
general formula, there may be substituted 1% 
of the “high-five” average salary plus $25 for 
any or all of these percentages. This substitu- 
tion is made whenever it will result in a larger 
annuity. For example, the substitution is made 
in the first part of the formula in a case when 
an employee (with 20 years service) has a 
“high-five” average salary of $4,000 (or $70) 
times five years equal $350. 2% times $4,000 
(or $80) times 10 years equals $800. The basic 
annuity per year then equals $1,475. 

This general formula for computing the basic 
annuity is used in computing the basic annuities 
in age, optional (voluntary), 25 years discon- 
tinued service and deferred retirement. It is 
used in disability retirements only if it produces 
a greater basic annuity than the guaranteed 
minimum. It is not used in certain cases of 
law enforcement employees. 

The special formula used for law enforcement 
employees who retire voluntarily at age 50 or 
over with at least 20 years of law enforcement 
service is figured by taking 2% of the “high- 
five” average salary and multiplying the result 
by the years of service. 

There is a limitation on the amount of the 
basic annuity. The basic annuity under any 
formula mentioned cannot be more than 80% 
of the “high five” average salary. Where it is 
more than 80% a year the basic annuity must 
be reduced to the 80% figure. 

The basic annuity is reduced when: 

1. the retiring employee is under 60, except when he 

retires for disability or when he retires under the 

special provisions of law enforcement employees; 

2. the retiring employee has failed to make a deposit; 

3. the retiring employee ejects a “reduced annuity 

with benefit to widow or widower” or a “reduced 

annuity with benefit to a person having an insurable 
interest”. (See section VIII for the types of 
annuities). 


VI. DISABILITY RETIREMENT 


An employee must become totally disabled for 
useful and efficient service in his position and 
must have completed 5 years of civilian service 
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in order to be retired for disabilty. 


VII. RETIREMENT PAY—DISABILITY 


The law guarantees a minimum annuity to em- 
ployees who retire on account of disability. If 
the employee’s “earned” annuity—that is the 
basic annuity as computed by the general for- 
mula, is less than the guaranteed minimum, the 
guaranteed minimum becomes the basic annuity 
for all purposes except determining the amount 
of survivor benefits. Only the retiring em- 
ployee’s earned annuity may be used as a base 
for survivor benefits. 

The guaranteed minimum is not a fixed 
amount but may vary from one employee to an- 
other depending on age and “high-five” average 
salary. The guaranteed minimum in a particu- 
lar case would be the lesser of the two following 
amounts: (a) 40% of the employee’s “high-five” 
average salary or (b) the amount obtained 
under the general formula after increasing the 
employee’s actual service by the time remaining 
between the date of his separation and the date 
he attains age 60. 

The guaranteed minimum offers no advantage 
to an employee if when he retires he (a) has 
to his credit at least 21 years and 11 months 
service, or (b) is age 60 or over. 


VIII. METHOD OF PAYMENT 


There are three types of annuities that are avail- 
able to the Civil Service retiree. They are 
known as the “life annuity” the “reduced annu- 
ity with benefit to widow or widower”, and the 
“reduced annuity with benefit to person having 
an insurable interest.” 

The life annuity is the annuity which is ordi- 
narily payable to the retiring employee for his 
life unless it is terminated for reasons such as 
reemployment or recovery from disability. Un- 
der this type, which any retiring employee may 
choose, no survivor annuity will be payable un- 
less the annuitant at his death leaves dependent 
children. An unmarried child under 18 would, 
upon the death of the retiree, if the retiree’s 
spouse survives, receive the lesser of either : 

1. 40% of the employee’s “high-five” salary divided 

by the number of eligible children; 

2. $600; 

8. $1,800 divided by the number of eligible children. 


If no spouse survives, each child would receive 
the lesser of the following: 
1. 50% of the “high-five” salary divided by the num- 


ber of eligible children; 
2. $720; 
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8. $2,160 divided by the number of eligible children. 


The reduced annuity with benefit to widow or 
widower is one in which the retiring employee 
takes a reduction in his annuity and names his 
wife or husband to receive a survivor annuity. 
Except in certain disability retirement cases the 
retiring employee may choose all or any portion 
of his annuity as a base for figuring the amount 
of the widow’s or widower’s annuity. The 
widow or widower will receive 50% of the 
amount which the employee chooses as the base. 
For example, if the retiring employee chooses 
$1,200 as a base, his widow would get $600 a 
year or $50 a month. 

If an employee elects a reduced annuity with 
benefit to widow or widower his own annuity is 
reduced depending on how much of his annuity 
the retiring employee chooses as a base for the 
survivor annuity. The reduction is 214% of 
the first $2,400 chosen as a base plus 10% of 
any amount over $2,400. For example, if the 
retiring employee chooses $3,600 as a base the 
reduction in his annuity would be 214% of the 
first $2,400 or $60 a year, plus 10% of the 
balance ($1,200) or $120 a year for a total re- 
duction of $180 a year. 

The reduced annuity with benefit to persons 
having an insurable interest is one in which the 
retiring employee takes the reduction in his 
annuity and names a person who has an insur- 
able interest in his life to receive a survivor 
annuity. Only an unmarried retiree in good 
health may elect this annuity. 


IX. SOCIAL SECURITY 


Employees who are within the Federal Civil 
Service retirement system are not covered by 
social security. 


X. REEMPLOYMENT AFTER 
RETIREMENT 


Retirement based on involuntary separation, 
not for age or cause: 

(a) If an annuitant is reemployed in govern- 
ment subject to the act (regardless of age) his 
annuity is terminated, deductions are resumed 
and his annuity is recomputed on subsequent 
retirement to include additional service. 

(b) If reemployment is not subject to act 
(regardless of age) the annuitant’s salary is re- 
duced by the amount of annuity received during 
employment and no retirement deductions are 
withheld. FICA deductions are made if em- 
ployment is covered under Social Security. 

Reemployment of annuitants retired for dis- 


ability who prior to age 60 have been found to 
be recovered or restored. 

(a) If an annuitant found to be recovered or 
restored to earning capacity is reemployed in 
government under the act his disability annuity 
is terminated, deductions are resumed and his 
annuity is recomputed on subsequent retirement 
to include the additional service. 

(b) If an annuitant found to be recovered 
or restored is reemployed in government but not 
subject to the act his disability annuity is sus- 
pended during the period of his employment, but 
not to exceed one year following his recovery 
or restoration. No retirement deductions are 
withheld but FICA deductions are made if em- 
ployment is covered under Social Security. 

(c) If an annuitant is employed outside gov- 
ernment and in any consecutive two-year period 
his earnings total 80% of his former salary, he 
is considered restored and his disability annuity 
terminated. . 

In general, there is no restriction on reem- 
ployment in or outside of the Federal Govern- 
ment of Civil Service retired personnel. The 
same “conflict of interest” restrictions on em- 
ployment outside Federal Government that ex- 
ists for employees who leave government serv- 
ice however apply also to retired employees. 


LT DONALD J. BROWN, USNR 
Office of the Judge Advocate General 





BULLETIN BOARD 


Among Captain Kenny’s professional affiliations are 
membership in the American Society of International 
Law, the International and Comparative Law Section of 
the American Bar Association, and the Federal Bar 
Association. 


(Continued from page 2) 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between 1 October 1961 
and 20 November 1961. 

LT Ferdinand L. Salomon, USN, from home to Staff, 

SNJ. 

LT Charles E. Waite, USN, from home to NavSta, 

Newport. 

CDR Benjamin P. Jacobs, USN, from CG 1st MarDiv, 

Camp Pendleton to ADCOM NTC San Diego. 

LT James J. Orlow, USNR, from NTC Bainbridge to 

COM FOUR. 

LCDR Larry G. Parks, USN, from Armed Forces Staff 

College to JAGO. 

LT Charles T. Pearson, Jr., USN, from COMSERVRON 

SIX to Staff, SNJ, Newport. 

LT Lowell C. Laitsch, USN, from COM FIVE to 

COMSERVRON SIX. 

CDR Alex A. Kerr, USN, from JAGO to Off.Sec.Nav. 
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PUBLIC LAWS OF NAVY INTEREST 


87th Congress, lst Session 


SOCIAL SECURITY—Amendments to the Social Security Act—Public 
Law 87-64 


@ Liberalizes the amount of the payments to recipients 
of Social Security and the ages of entitlement. They 
also provide for an increase in the tax on the employee 
and employer. From the present 3%, it will be 344% 
in 1962, 354% in 19683—5, 444% in 1966—7, and 454% 
thereafter. Cognizance: NAVCOMPT, Internal Reve- 
nue, and Department of Health, Education and Welfare. 


HOME LOANS—Extension of Time for Entitlement and Provision 
of Additional Funds—Public Law 87—84 


@ Extends the period of entitlement for World War II 
veterans for 10 years from last period of active duty 
but not after July 25, 1967. Entitlement in any such 
case shall not expire prior to July 25, 1962. For Korean 
veterans entitlement shall not extend beyond January 
31, 1975 nor expire before January 31, 1965. Provision 
is made for providing the Veterans Administration with 
the necessary funds. Cognizance: BUPERS, MAR- 
CORPS, and VA. 


NROTC (Regular) GRADUATES—Place in Comparable Status With 
Naval Academy Graduates—Public Law 87—100 


e@ Repeals the statutory requirement that NROTC 
(Regular) graduates apply for retention as a Regular 
officer upon completion of approximately thirty months 
of service. Failure to make such application resulted 
in the termination of the officer’s Regular commission 
in his thirty-sixth month of service and reappointment 
in the Reserve. U.S. Naval Academy graduates need 
take no action to retain the status as a Regular officer 
which he attained upon graduation. Cognizance: 
MARCORPS, BUPERS. 


DISCHARGES—tTime of Discharge as It Relates to Veteran's 
Benefits—Public Law 87—102 


@ Extends to those discharged or released prior to 1 
January 1957 the meaning for veterans and survivor 
benefits of the words “active duty”. The period of time 
immediately following the date of discharge or release, 
and no earlier than midnight of that date, required to 
proceed home by the most direct route is deemed active 
duty for benefit purposes. Cognizance: BUPERS, 
MARCORPS, and VA. 


ARMED FORCES—wUniformity in Conditions of Entitlement to 
Reenlistment Bonus—Public Law 87—103 


@ Removes the confusion in reenlistment bonus entitle- 
ment between “three months” in section 207 and “90 
days” in section 208 of the Career Compensation Act. 
Retroactive to 15 July 1954 for certain readjustments 
in bonus if apply therefor within one year from 25 July 
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1961. Cognizance: BUPERS, MARCORPS, and NAV- 
COMPT. 


ARMED FORCES—Recall to Active Duty and Extension of Obligated 
Service—Public Law 87-117 


@ Authorizes the President to order to active duty, 
without their consent, not more than 250,000 members 
of the Ready Reserve. This authority expires 1 July 
1962. In addition, this Act authorizes the extension of 
“enlistments, appointments, periods of active duty, 
periods of active duty for training, periods of obligated 
service, or other military status” for not more than 
twelve months. This authority also expires 1 July 1962. 
Cognizance: MARCORPS, BUPERS. 


MARINE CORPS—Marine Corps SDO Officers—Public Law 87—123 


@ Eliminates the special designation of officers for 
supply duty only. These officers are now line officers in 
the Marine Corps. Cognizance: MARCORPS. 


MEDAL OF HONOR ROLL—Pensions—Public Law 87-138 


@ Increases pensions for Medal of Honor holders from 
$10 a month at age 65 to $100 a month at age 50, upon 
application. Cognizance: VA. 


TRAVEL—Civilian Employees—Per Diem and Mileage Allow- 
ances—Public Law 87—139 


@ Increases travel allowances for civilian employees 
of the government. The maximum per diem rate is 
raised from $12 to $16, and in special cases to $30. The 
maximum mileage allowance is increased from 10 to 12 
cents for automobiles and from 6 to 8 cents for motor- 
cycles. Parking fees are also made reimbursable. 
Cognizance: OIR. 


TRANSPORTATION—Retired Members—Dependents and Household 
Effects—Public Law 87—140 


@ Amends the Career Compensation Act of 1949 to 
allow a retiring member to ship household effects to a 
location other than his retirement home of selection, 
provided that he bears any costs in excess of those for 
shipment to his home of selection. Under previous law, 
if a retired member shipped his household goods to 
other than his home of selection, he was liable for the 
entire cost of shipment even when it was less than the 
cost to his home of selection. The Act also authorizes 
government payment for transportation of dependents 
and household effects of a retired member if the member 
dies before the final transportation to which he is en- 
titled is accomplished. Under previous law a retiring 
member’s right to transportation of his dependents and 
household goods to his home of selection did not survive 
him. Cognizance: NAVCOMPT, BUSANDA. 


PAY—Diving Duty—Public Law 87-145 
@ Amends the Career Compensation Act of 1949 to 
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provide special pay for diving duty at a flat monthly 
rate, not to exceed $110 a month, in place of the compli- 
cated formulas for such special pay under previous law. 
Cognizance: NAVCOMPT. 


TRAVEL ALLOWANCE—Reserve Components and National Guard— 
Public Law 87—164 


@ Permits the Secretary concerned to prescribe condi- 
tions under which the travel or transportation allow- 
ances authorized by the Career Compensation Act must 
be paid to members of Reserve components and the 
National Guard who perform travel in an active duty or 
inactive duty training status, without pay, in compliance 
with Federal directives. Prior to the enactment of this 
statute only “transportation in kind” was authorized for 
these individuals. Cognizance: MARCORPS, BUPERS, 
NAVCOMPT. 


OVERSEAS TEACHERS—Amend Laws Relating to Allowance— 
Public Law 87-172 


@ Corrects certain deficiences existing in prior legisla- 
tion. Formerly, teachers were granted quarters or a 
quarters allowance or storage of household effects and 
personal possessions during the summer recess if they 
had completed a school year and had agreed in writing 
to serve for the next school year. If such teacher 
failed to report for service at the beginning of the next 
school year, he had to repay any money received for 
storage, or as quarters allowance regardless of the 
reason for not reporting. This Act permits adminis- 
trative relief for reasons beyond his control and accept- 
able to the Department of Defense. The Act also 
excludes teachers from the minimum overseas service 
requirement (Sec. 7 Administrative Expenses Act 1946) 
by authorizing the Secretary of Defense to prescribe 
minimum periods of overseas service for teachers for 
transportation purposes consistent with the length of 
the school year. Cognizance: OIR. 


DEPENDENTS—Permit Advance Pay in Event of Emergency Evacua- 
tion—Public Law 87-188 


@ Permits the payment of advance pay directly to mili- 
tary dependents in the event of a general, emergency 
evacuation of such dependents from an overseas area. 
The amount of the payment cannot exceed two months’ 
basic pay of the military member concerned and any 
payment made is charged against his pay account. The 
amount of the payment, if any, is at the election of the 
military member. Cognizance: MARCORPS, BUPERS, 
NAVCOMPT. 


ARMED FORCES—Family Separation Allowance—Public Law 
87-207 

@ In 1956 several thousand military persons were er- 
roneously paid a family separation allowance when 
required overseas to seek civilian quarters in areas 
where they could not be accompanied by dependents. 
The law forgives repayments not made and provides 
for refund of repayments made. Cognizance: NAV- 
COMPT. 


CLAIMS—Advance Payment for Death, Injury, and Property Dam- 
age Resulting From Aircraft and Missile Accidents—Public Law 
87-212 


@ Authorizes the payment of an amount not in excess 


of $1000 in advance of the submission of a claim for 
death, injury, or property damage as a result of an 
accident involving aircraft or missiles under control 
of a military department. Payment must be otherwise 
cognizable under section 2733 or 2734 of title 10, United 
States Code. Cognizance: JAG. 

INSURANCE—Dividend on Certain NSLI Policies—Public Law 223 
@ Authorizes the payment of a single dividend on 
certain NSLI polices issued to enlisted personnel dis- 
charged between April 26, 1951 and January 1, 1957 
who bought the post-service insurance on a term basis 
and who have converted the insurance to a permanent 
plan not later than two years after enactment of this 
Act (September 13,1961). Except for recalled reserves, 
there should be only a limited number of persons on 
active duty to which this Act applies. Cognizance: 
BUPERS, MARCORPS, and VA. 


PAY—Retired Members—Loss of Pay Under “Hiss Act’’—Public 
Law 87-299 
@ Amends the “Hiss Act”, which prohibited payment 
of annuities and retired pay to government personnel 
convicted of offenses relating to espionage and treason 
and certain other offenses, including crimes committed 
in the exercise of their authority as officers or employees 
of the government. This new amendatory Act limits 
the application of the “Hiss Act” to cases involving the 
national security. It thereby removes the ban on pay- 
ment of retired pay to certain servicemen convicted by 
court-martial for offenses which did not involve the na- 
tional security but which were formerly within the 
terms of the “Hiss Act”. Cognizance: NAVCOMPT. 


CIVILIAN EMPLOYEES—Pay in Event of Emergency Evacuation— 

Public Law 87-304 
@ Provides permissive authority to the heads of gov- 
ernment departments, agencies and establishments to 
allow civilians employed overseas to, under specified 
emergency conditions, make allotments from their pay 
for the support of their families or other purposes, and 
to draw up to thirty days’ advance pay. The Act also 
provides for the continuation of pay for sixty days of 
civilian employees if they are required to evacuate 
their overseas posts under specified conditions. Cogni- 
zance: OIR. 


U.S.S. ARIZONA MEMORIAL—Public Law 87—201—Public Law 
87-332 
@ Public Law 85-344 authorized the Secretary of the 
Navy, inter alia, to accept contributions for the con- 
struction of a memorial and museum to be located on 
the hulk of the U.S.S. Arizona; to undertake construc- 
tion; and, to provide for maintenance of the memorial 
and museum when completed. The hulk of the U.S.S. 
Arizona lies in Pearl Harbor, Hawaii, where the vessel 
was sunk during the Japanese attack of December 7, 
1941. The remains of 1,102 American servicemen are 
in the Arizona. The Pacific War Memorial Commission, 
an instrumentality created by the then Territory of 
Hawaii, embarked on a fund raising campaign that 
resulted in contributions of more than $350,000. The 
additional funds needed in the fall of 1961 for comple- 
tion were slightly less than $150,000. Public Law 87- 
201 authorized the sum of $150,000 to be appropriated 
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| Pearl Harbor, Hawaii, on December 7, 1941. 
' Law 87-332 appropriated the sum of $150,000 as au- 
> thorized by Public Law 87-201. Thus, the construction 
' of the U.S.S. Arizona Memorial is now fully funded. 
» Cognizance: Bureau of Yards and Docks. 
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and stated that such memorial and museum shall be 


maintained in honor and in commemoration of the 
members of the Armed Forces of the United States who 
gave their lives to their country during the attack on 
Public 


SCHOOLS—Impacted Areas—Federal assistance—Public Law 
87-344 


e Extends for two years, until 30 June 1963, the laws 


' authorizing financial assistance by the Federal Govern- 
- ment to local educational agencies where school mem- 


bership is increased by location of federal activities in 
that area. The Act also extends for two years, until 


_ 30 June 1963, the authority in the National Education 


Act of 1958 for loans to college students and to institu- 


: tions of higher learning. Cognizance: Department of 
- Health, Education and Welfare. 


TRANSPORTATION—Trailer Allowance—Public Law 87~-374 
e Amends the Career Compensation Act of 1949 to 


provide more adequate allowances for transportation of 
' mobile dwellings. Under previous law a member was 
' entitled to reimbursement at a rate not to exceed 20 


cents a mile for transportation of his house trailer. 
This amendatory Act retains the 20 cents-a-mile rate 
of reimbursement for private haul. The new provi- 
sions, however, allow a member to turn his trailer over 
to the government for commercial shipment or to be 
reimbursed for commercial shipment arranged by him- 
self, provided that the cost of commercial shipment in 
either case does not exceed the least of (1) the current 
average cost of commercial trailer transportation, (2) 
36 cents a mile, or (8) the sum of the member’s au- 
thorized dislocation allowance and the cost of trans- 
porting his baggage and household effects. The Act 
also allows payment in advance of transportation. 
Cognizance: NAVCOMPT, BUSANDA. 


RESERVES—Military Obligation and Participation—Public Law 
87-378 


e@ Amends the laws relating to Reserve and National 
Guard training. It expands the six-month trainee pro- 
gram, with draft deferment and eight-year service obli- 
gation, to include persons between 18% and 26 years. 
This statutory program was formerly available only 
to persons between 17 and 18% years of age. This 
law also strengthens authority to call to active duty 


» members who do not participate satisfactorily in the 


Reserve or National Guard program. The law also 
changes to a calendar year basis the computing of 15 
days of annual leave with pay granted federal em- 
ployees who are Reserves or National Guard members 
to perform active duty. This leave was formerly 
granted on a fiscal year basis. Cognizance: BUPERS, 
MARCORPS. 


ARMED FORCES—Retired Serviceman's Family Protection Plan 
(formerly known as the Uniformed Services Contingency Option 
Act)—Public Law 87—381 


_ © Amendments will also allow elections, revocations, 
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and changes after 18 years for pay purposes providing 
the member serves on active duty for 3 years after the 
election, revocation, or change. Survivors of those re- 
tired for physical disability with less than 18 years 
for pay purposes cannot participate in benefits if death 
of retiree is service connected. Withdrawal from the 
program after retirement allowed for severe financial 
hardship. Cognizance: BUPERS, MARCORPS. 


UNIFORM CODE MILITARY JUSTICE—Bad Check Offenses—Public 
Law 87-385 


@ Adds a new punitive article (Art. 123a) to the 
UCMJ which is designed specifically for the prosecution 
of bad-check offenses. Essential elements of this offense 
include intent to defraud and knowledge that insufficient 
funds are available to cover the check. However, fail- 
ure to pay the holder of the check within five days after 
receiving notice that the check was not paid on present- 
ment is made prima facie evidence of the required intent 
to defraud and knowledge. Cognizance: JAG. 


SHIP LOANS—Extension of laws authorizing the loan of Ships to 
Friendly Foreign Countries—Public Law 87-387 


@ Authorizes the extension of the existing loans made 
under the authority granted by the Act of August 5, 
1953 (67 Stat. 363), as amended by the Act of August 
3, 1956 (70 Stat. 967), of two destroyer escorts to the 
Government of Portugal and two destroyers to the 
Government of Spain. The Act authorizes the loan of 
a total of fourteen vessels of the destroyer, destroyer 
escort, and submarine category of the reserve fleet to 
certain friendly foreign countries and also provides for 
two such vessels to be placed in a pool for loan to 
friendly foreign countries in an emergency. Cogni- 
zance: CNO. 


REEMPLOYMENT RIGHTS—Clarify and Amend Reempioyment Provi- 
sions of UMTS Act—Public Law 87-391 

@ Provides for reemployment rights for four years for 
those enlisting or called into active service after Au- 
gust 1, 1961 if total service between June 24, 1948 and 
August 1, 1961 did not exceed four years. It also pro- 
vides under certain conditions for an employer granting 
a leave of absence upon request in order for the em- 
ployee to perform active duty for training or inactive 
duty training with reemployment rights upon his return 
Lastly it provides for reemployment rights for those 
persons rejected as the result of a pre-induction physi- 
cal. Cognizance: Department of Labor. 


RADM R. E. M. WARD, USN, and Staff 
Office of Legislative Affairs 





LAW OFFICER 


Court held that it was the duty of the law officer 
to rule upon the matter before him rather than 
to report the matter to the convening authority. 
To quote from the opinion of the Court: 

From the foregoing, it is clear that the law officer 


of a general court-martial is required to rule on 
all interlocutory matters which arise in the trial and 


(Continued from page 8) 
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may not escape his responsibility in the premises by 
referring the matter to the convening authority and 
allowing that officer to intrude his wishes into the 
proceedings ...In short, when Congress provided 
authority for the law officer to rule upon interlocu- 
tory questions in a general court-martial, it intended 
to require reliance upon his discretion as an inde- 
pendent judicial officer and not upon that of the con- 
vening authority ... Indeed, that independence of 
action is one of the major bulwarks created under 
the Code against command control of military legal 
proceedings . .. Thus, it is apparent that the law 
officer must decide the question which is before him 
without reference of the controversy to his military 
superiors. 


Turning to the record before us, we find that the 
law officer, faced with a recalcitrant witness who 
refused to submit to cross-examination sought to evade 
his responsibility and to abdicate his authority in 
favor of the officer who convened the court-martial. 
Having received directions in the premises—which, 
incidentally, acknowledged the relevance of the de- 
fense inquiries but seemingly ignored the importance 
of the right to cross-examine—he directed that the 
trial proceed. Thus, the officer charged by the Code 
with the duty to act independently chose slavishly 
to accede to his superior’s direction and refused to 
rely upon his own discretion. That such action was 
prejudicial to the accused is clearly apparent, for the 
witness’ testimony went directly to both offenses 
charged. Indeed, she was the victim of each such 
crime and the convening authority’s interference 
placed substantial limitations upon the ability of 
the defense properly to explore the truthfulness of her 
declarations. Moreover, the convening authority’s di- 
rection that the trial proceed went beyond the mere 
passing on the issue before the law officer and gra- 
tuitously referred to the prosecutrix’ denial of consent 
and other testimony in such a manner that its pres- 
entation in front of the court members obviously in- 
dicated that he believed accused’s guilt to be estab- 
lished. The effect of this comment cannot be brushed 
aside when combined with the source from which the 
court members were informed that it emanated... 
It is, therefore, certain that the accused’s substantial 
rights were affected and that reversal is required. 


We cannot leave this matter without expressing the 
belief that this witness’ contumacious attitude devel- 
oped to the extent here portrayed almost solely because 
of the vacillating attitude of the law officer. The 
questions put to the prosecutrix were not insulting, 
and it is admitted on the record that counsel did not 
use harassing methods. Had the law officer taken a 
firm position at the beginning of the controversy and 
insisted that the witness answer, she might well have 
complied with his directions. We recommend that 
law officers of general courts-martial not hesitate to 
employ the powers conferred upon them by Congress 
in order that military trials may proceed in a fair 
and orderly manner. See Code, supra, Articles 47, 
48, 10 USC Sec. 847, 848, and United States v. De- 


Angelis, 3 USCMA 298, 12 CMR 54. While instances 
such as here depicted are fortunately rare, institu- 
tion of contempt proceedings should serve wholly to 
eliminate them. 


Thus rising from the pronouncements of the 
Court of Military Appeals may be seen the de- 
veloping role of the law officer as a judge. In 
this connection the comments of legal scholars 
and jurists are worthy of note: 


. . . [the] legislative history . .. indicates the... 
conviction on the part of Congress .. . that law offi- 
cers should perform in the image of a civilian judge. 
By and Large, the law officers have satisfied this 
great expectation.~ 


There can be no doubt that the stature of 
the law officer in the present system of military 
justice will continue to grow in the years to 
come. If the “judge” concept is to be achieved 
all concerned with the administration of mili- 
tary justice—most particularly the law offi- 
cer—would do well to take to heart the fol- 
lowing admonition of the Honorable Robert E. 
Quinn, Chief Judge of the Military Court of 
Appeals: 


As the Supreme Court of the military justice system, 
the United States Court of Military Appeals has the 
unique responsibility to protect and preserve due proc- 
ess in courts-martial. However, pronouncements by 
the highest court of legal doctrine are sterile exer- 
cises in semantics, if there is only grudging compli- 
ance with the letter, and little regard for the spirit of, 
the law. It is, therefore, the responsibility of the le- 
gal profession, both in and out of the military service, 
to uphold the meaning and importance of due proc- 
ess in the administration of military law, and to help 
make military law an integral part of American 
jurisprudence.” 


IN CONCLUSION, from a review of the deci- 
sional law developed during the first ten years 
of the Code’s operation, it is apparent that the 
law officer, as the impartial arbiter, cannot ab- 
dicate his judicial functions. It is apparent, 
too, that the Court of Military Appeals, in car- 
rying out the mandate of Congress, will strike 
down not only all attempts to control the law 
officer in the exercise of his statutory duties, 
but all efforts to influence or monitor his rulings. 
Finally, it is apparent that the Court will deal 
similarly where the appearance of influence is 
present. Fortunately, cases of command influ- 
ence in the Navy, direct or indirect, have been 
far and few between. 





25. C. B. Klein, JAG Justice Today, 8 Catholic U. of Am. L. R. at 100 
(No. 2, May 1959). 
26. Law Day Symposium, 35 St. John’s L. R. 254 (No. 2, May 1961). 
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